
STATE OF NEW YORK
SUPREME COURT

LIBERTY ELECTION SYSTEMS, LLC
Petitioner,

-against-

COUNTY OF ALBANY

ORDER TO
SHOW CAUSE
Index #

NEW YORK STATE BOARD OF ELECTIONS, and
DOUGLAS A. KELLNER, EVELYN J. AQUILA,
NEIL W. KELLEHER and HELENA MOSES DONOHUE,
SAID COMMISSIONERS TOGETHER CONSTITUTING
THE NEW YORK STATE BOARD OF ELECTIONS, and
THE NEW YORK STATE OFFICE OF GENERAL SERVICES,

Respondents.

Present: Hon.

Upon reading and filing the verified petition of Liberty Election Systems, LLC

and all the proceeding heretofore had herein, it is hereby

ORDERED, that respondents show cause before this Court at the Albany County
,:",~r

Courthouse, in the City and County of Albany, New York on the ---.:2L day of
) ,

)
, • '/1' I,? n

" ll"lHUU ~I , 2008 at i' )0 f' m. of that day or as soon thereafter as counsel can

be heard why an order should not be made and entered herein:

1. Directing that respondents take any and all actions necessary to approve

and otherwise permit petitioner's LibertyMark to be among those ballot marking devices

that were approved by respondents on January 24, 2008 to be examined and included for

the vendor selection process for 2008 elections including primaries in the State of New

York, and/or



2. Restraining the respondents until further order of this Court from taking

any action, including but not limited to issuing list(s) of ballot marking devices approved

by respondents to be examined and included in the final vendor selection process for the

2008 elections including primaries in the State ofNew York, and

3. Directing the respondents to immediately distribute all petitioner's bid

information, including but not limited to petitioner's offered systems and price

information, to all County boards of elections, relevant to the to support the selection of

their preferred Ballot Marking Device for use in the 2008 elections.

4. Directing the Office of General Services to forward to the Office of State

Comptroller a contract for petitioner's LibertyMark in accordance with proper procedures

5. Granting such other and further relief as to the Court may seem just and

proper, and it is further

ORDERED, that respondents are to

C
t
1Ll")O [i ,fl\ .

produce/\upon the return
~'

date of this

proceeding any and all original determinations, certifications, resolutions, minutes, audio

and video recordings, reports and records of any kind of or relating to respondents' .,. I .; ,_'--~\ I'\.~
I '1~»V~I".,,'

. . . . . ... l~d'l~ Y ',< r (;\ () f
meetmgs and determmatlOns concernmg the subject matter of thIS proceedm~ and It IS Cu.~,:~ t\

, i .rl~ ft ~ Qt\'lLU-;V\' _, ,I

further .' .,,'1 1(l.&~'\ . \ !\jL~OMLL ut
. .,"\ Ll i)l l\]t,) Ill'l L1\IJJ

ORDERED, that respondents are to produce/~pon the return date of this t t..

proceeding all original records including but not limited to memorandums, computer

records, e-mails, correspondence, notes, reports, tests, invoices, checks, and receipts

concerning the services of Ciber Laboratories Inc. including subcontractors but not



limited to, Wyle Laboratories, NYSTEC and American Institu,t~ .of~~.s~a~ch p~rf~~~d \.,1 L
I" ,,HU-. ()V )\l,~')ll)/) Ct~lltl. cu,'\.' Ic\ U f

in connection with the testing of petitioner's voting systems.:v~nd it IS further "\k,cI, .CU fualGJ ItSh(l\[)~:\tlf
. N'iS Or}iU- l 0 ~ ILL ec:.:ndrt)

ORDERED, that leave is hereby granted to petitioner upon the return date of this ~S \t
ftluHS \1)

proceeding or any adjourned date thereof to submit such additional proof, by way of_\VJ...

affidavits:;exhi~~~: or other evidence i,n support of the petition, and it is further CLpl;il\,\A~\~~\
{2~1tlaft ij i r) r~1 v~t

ORDERED,-that.. until further Order of_tbi-L.CO}!rt respt;mdeHts shall inchtdtf."i'I': _(\. ,1o'}
~ 't.\IL~l\J..lth'>
. /' ~ ,

petitiorrer's Libefl.yMafk,-~l*eved·-·hst·ofballoh'l'ltlffing-devices to be tested for t\i'~~

. ; r,.

us~~B&-electron~i-rteffitlingprimaries iH Ne..v Yotk State, '~~ MLl G'~ tIWIUl
G~~\J l.VUll1\J ltf,

Sufficient cause appearing therefor, it is further I
200 ;7.

\, l~ J
ORDERED, that because the Court finds that the circumstances in this case

prevent the immediate filing of the Order to Show Cause and Petition herein, permission

is therefore granted to the petitioners pursuant to CPLR 304 to file the application for an

2CC"t-·index # and RJI on or before 5:00 p.m. January .-6..L, 2008 with the Albany County

Clerk, and it is further

ORDERED, that service ofthis Order to Show Cause and the Petition upon which
LC\U\~Ll (v/

it was granted uponrespondents New York State Board of Elections and Commissioners

Douglas A. Kellner, Evelyn J. Aquila, Neil W. Kelleher and Helena Moses Donohue, be

made by delivering a copy thereof to the New York State Board of Elections, 40 Steuben

Street, Albany, New York and giving such papers to a person authorized to accept such

papers 'on behalf of said 1)Tew York State Board of Elections on or before January 2(L,
(til ~'1) d VVr

. 2008, and upon/respondent New York State Office of General Services by delivering a.

copy thereof to the New York State Attorney General's Office in Albany, New York OIl



or before January :2(,.1 ,2008; and that such service shall constitute good and sufficient

service of the within proceeding.

'lJlt...Signed this -kD-- day of January 2008 at Albany, New York.

f/, ~ i

~ ti~d ~ Jili;. {{it }ll{----
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STATE OF NEW YORK
SUPREME COURT

LIBERTY ELECTION SYSTEMS, LLC
Petitioner,

-against-

COUNTY OF ALBANY

VERIFIED
PETITION
Index #

NEW YORK STATE BOARD OF ELECTIONS, and
DOUGLAS A. KELLNER, EVELYN J. AQUILA,
NEIL W. KELLEHER and HELENA MOSES DONOHUE,
SAID COMMISSIONERS TOGETHER CONSTITUTING
THE NEW YORK STATE BOARD OF ELECTIONS, and
THE NEW YORK STATE OFFICE OF GENERAL SERVICES,

Respondents.

PARTIES

1. Petitioner Liberty Election Systems, LLC is a New York limited liability

company with office in Albany County, New York and brings this proceeding pursuant

to CPLR Article 78.

2. Respondents Douglas A. Kellner, Evelyn J. Aquila, Neil W. Kelleher, and

Helena Moses Donohue are the Commissioners of the New York State Board of

Elections and are named as respondents in their official capacity.

3. Respondent New York State Board of Elections is a New York State

Agency and is amongst others, responsible for administration and enforcement of all laws

relating to elections in the State ofNew York.



4. Respondent New York State Office of General Services is a New York

State Agency and is responsible for preparing and awarding certain bids to vendors doing

business with the State ofNew York.

SYNOPSIS OF THE CASE

5. On October 17,2007 the Office of General Services ("OGS") published bid

specifications for companies to bid on a Ballot Marking Device ("BMD") to assist people

with disabilities to vote independently beginning with the 2008 fall primary and general

election.

6. The bid specifications did not envision an award to anyone company.

Rather, they were designed to encourage the approval of several different companies'

machines, providing the County Boards of Elections with chqices as required by Election

Law 7-202(4).

7. Petitioner submitted a bid, which OGS has certified as responsive to the bid

specifications. The next step in the process, pursuant to the bid specifications, is to have

petitioner's BMD, known as LibertyMark, examined by Systest Laboratories ("Systest"),

the laboratory certified by the New York State Board of Elections ("Board") to conduct

mandatory system examination pursuant to the bid specifications.

8. On January 24, 2008, however, the Board met to discuss the bids before

any examination by Systest Laboratories. Two commissioners (Kelleher and Donohue)

voted in favor of having the LibertyMark included in the examination and vendor

selection process and one (Kellner) voted against. One Commissioner (Aquila) was

absent.



9. Because the affirmative vote of three COnimissioners is required for any

action, Mr. Kellner's negative vote effectively blocked the LibertyMark from being

examined against the specifications and the vendor selection process.

10. In sUnimary, petitioner has submitted a bid that has been certified by OGS

as responsive to the bid specifications. Pursuant to the bid specifications, the LibertyMark

should now undergo the required examination and be included in the vendor selection

process. As detailed below, the actions of commissioner Kellner circumvented the

process and arbitrarily and capriciously excluded the LibertyMark from consideration.

We are asking that the LibertyMark be added to the list of BMDs to be examined by

Systest and included in the vendor selection process.

FACTUAL BACKGROUND

11. As the Court is undoubtedly aware, in 2002 Congress enacted the Help

America Vote Act ("HAVA") as a result of difficulties experienced in the 2000

presidential election. Section 301 of HAVA mandated that, by January 1, 2006, all

states have in place voting systems that fully comply with the technical requirements of

HAVA. Those requirement are set forth in Subtitle A of Title III of HAVA. All states

other than New York are now in compliance with HAVA.

12. The petitioner is a company that was created for the purpose of developing,

marketing and supporting electronic voting systems for use in the State of New York.

Toward that end petitioner has expended sums in excess of Five Million dollars and has

been certified as having developed a HAVA compliant voting system, known as the

LibertyVote and LibertyControl. Petitioner wishes to market its voting system to



Counties in New York State and some 20 Counties have indicated that it is their preferred

system. Additionally, numerous other Counties have expressed a serious interest in

considering to use petitioner's systems. Absent relief from this Court, however, those

Counties will not have the option of purchasing petitioner's voting machine. The NYS

Board of Elections ("Board") met to consider ballot marking devices on January 23 and

January 24,2008. Two Commissioners voted in favor ofhaving petitioner's LibertyMark

included for examination and the vendor selection process, one voted against, and one

was absent. Because 3 affirmative votes are required (Election Law 3-100), petitioner's

machine was not approved. For the reasons set forth below, that action was unlawful,

arbitrary and capricious.

13. Pursuant to HAVA, certain companies have been designated by the Federal

government to evaluate and test proposed voting systems for HAVA compliance. In

November of 2004 petitioner obtained federal certification that their voting system fully

complied with HAVA. Petitioner filed on December 22, 2004 an application for

certification at NYSBOE to meet New York State Election Law for Voting System

Requirements in force at that date. In June of 2005 Wyle Laboratories, a laboratory duly

accredited by the Election Assistance Commission, again attested that petitioner's voting

system complied with HAVA and further attested that it also complied with all New York

State requirements. Subsequently, however, New York State adopted, by law and

regulation, certain technical requirements that were not contained within HAVA, the

preceding New York State voting system standards and the LibertyVote system of

petitioner.



14. Said law known as the New York Voting Systems Reform Act, was

adopted in July of 2005 and provided the legal basis at state level to implement HAVA in

New York. Petitioner·again modified its proposed voting system to incorporate those

requirements, including but not limited to, a voter verified paper audit trail provision, a

'Sip N Puff' device for disabled voters and an internal resident memory. After July 2005

it took the New York State Board of Elections until May 2006 to revise and adopt a

revised version of the New York voting system standards. In July 2006 petitioner

submitted its voting system for approval by the New York State Board of Elections. The

Board designated Ciber Laboratories to conduct testing on petitioner's proposed voting

system. That testing was done at petitioner's expense and the Board required petitioner

to deposit with the Board the sum of $170,000.00. To date, petitioner has never received

a complete and satisfactory accounting as to how the total sum of $170,000.00 paid by

them to the Board for testing by Ciber Laboratories has been spent.

15. In February of 2007 the Board advised petitioner that it was discontinuing

use of Ciber Laboratories as an accredited laboratory and would not be honoring the

successful completed certification test results provided concerning petitioner's system.

The Board advised that it would in due course designate a new ·laboratory to provide

those services and that petitioner would be notified when the decision regarding the

identity of the new laboratory was made. On or about December 7, 2007 the Board

certified Systest Laboratories as the new entity to determine a voting system's

compliance.



16. Unfortunately the Board had done practically nothing to certify any voting

system to be in compliance with both federal and state law.

17. Upon information and belief, New York State is the only state in the

country that is not in compliance with HAVA. Because of this fact the Justice

Department has proceeded against the Board in Federal Court for the Northern District of

New York on at least two occasions seeking to compel New York's compliance. On

January 16, 2008 the Honorable Gary L. Sharpe, United States District Judge for the

Northern District of New York, issued a Supplemental Remedial Order compelling New

York to be in full compliance with HAVA by 2009 and to be at least partially compliant

by the fall of 2008. A copy of Judge Sharpe's order is appended as Exhibit A. Among

other things, that order mandated that the Board "make all possible efforts to provide for

certification of a [HAVA compliant] voting system(s) in time for use of such system(s) in

the fall of 2008 federal primary and general elections by such counties as wish to utilize

fully HAVA-compliant voting systems in such elections." Despite the fact that petitioner

has developed and had certified a fully HAVA compliant voting system, Commissioner

Kellner's dissenting vote will prevent any Counties from using the LibertyMark for the

2008 elections in New York and as a consequence hereof also from using the Liberty

Vote thereafter.

18. On October 17, 2007 the Office of General Services ("OGS") published bid

specifications for companies to bid on a Ballot Marking Device ("BMD") for temporary

use in the 2008 election. A Ballot Marking Device is a sophisticated device with the

object to allow voters with disabilities to vote. A BMD is not defined in HAVA, New



York State Law, or New York State regulations. The Board prepared bid specifications

for such a device in response to Judge Sharpe's order. Subsequently the petitioner

complied with all specified submission requirements necessary and within the specified

timelines to be included in evaluation to be considered as a successful bidder in the RFI

21231 process. As of Friday, January 18, 2008 it was confmned by the Office of General

Services that their recommendation of our·award to the NYS Comptroller's Office was

finalized.

19. Section 3-100 of the Election Law requires the "affirmative vote of three

commissioners" for any official action of the Board. At the Board's January 23 and 24,

2008 meetings one commissioner was absent and three commissioners appeared. Two

commissioners voted in favor of approving petitioner's LibertyMark and one

commissioner (Commissioner Kellner) voted against it. Thus, LibertyMark was approved

by a majority of the state board commissioners attending the meeting. Moreover, it was

at this point of the meeting that the Co-Chair Commissioner Kelleher voiced the opinion

that choices should be given to county boards of elections and asked the county

commissioners by a show of hands if they support the LibertyMark system to be included

on the list. There was overwhelming support for the LibertyMark.

20. Upon information and belief, the respondents intend to publish a list of

vendors approved to sell voting systems to counties. Petitioner's voting system, by virtue

. of the lone dissenting vote of Commissioner Kellner will .not be on that list for

examination and the fmal vendor selection process. As a result, petitioners will suffer



immediate, severe and irreparable financial harm. Accordingly, petitioner requests that

this Court issue a temporary restraining order and preliminary· injunction, directing

respondents to include petitioner's LibertyMark on the list of machines to be tested by

Systest.

RESPONDENTS'CONDUCT~ASUNLA~FUL

21. Respondents failed to perform duties enjoined upon them by law; or

respondents are proceeding and/or are about proceed without or in excess ofjurisdiction;

or respondents' determinations were made in violation oflawful procedure, were affected

by an error of law, or were arbitrary and capricious or an abuse ofdiscretion in that:

A. Petitioner complied in all respects with bid specifications.

B. The machines of two vendors were conditionally approved and such

Vendors were granted leave to modify their machines (Premier Automark and ES&S

Automark) at a later date, but petitioner was not accorded such opportunity. Moreover,

the purported objections of Commissioner Kellner could easily be addressed by

modification. This disparate treatment of petitioner is violative of Procurement

Stewardship Act. Additionally, such disparate treatment ofpetitioner was violative of due

process and equal protection.

C. Respondent's bid specifications did not permit such a determination to be

made.

D. The determination was contrary to HAVA mandates and the New York

State Election Law.
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E. The respondent's bid specifications and procedures were contrary to law

including HAVA mandates and were impermissibly vague and violative of due process.

F. The aforesaid determinations and the process leading to same including the

respondents' bid specifications are violative of the orders of the United State District

Court for the Northern District of New 'York in United States of America v. New York

State Board of Elections et aI, Civil Action No. 06-CV-0263 (GLS) including but not

limited to the Supplemental Remedial Order dated January 16, 2008, Hon. Gary L.

Sharpe, presiding, which provided that "It is the clear intent and Order of this Court that,

where possible, New York counties be able to utilize, for the fall 2008 federal elections,

voting systems that are fully compliant with HAVA..."

G. The aforesaid determination and process leading thereto including bid

specifications were violative of State Finance Law §163 including but not limited to that

the process shall be guided by among other principles, that it "be based on clearly

articulated procedures which require a clear statement of product specifications,

requirements or work to be performed; a documentable process for soliciting bids,

proposals or other offers; a balanced and fair method, established in advance of the

receipt of offers, for evaluating offers and awarding contracts; contract terms and

conditions that protect the state's interests and promote fairness in contracting with the

business community; and a regular monitoring of vendor performance," and "To

encourage the investment of the private and not-for-profit sectors in New York state by

making reasonable efforts to ensure that offerers are apprised of procurement

opportunities; by specifying the elements of a responsive bid and disclosing the process



I ,\

or awarding contracts including, of applicable, the relative importance and/or weight of

cost and the overall technical criterion for evaluating offers; and by ensuring the

procurement is conducted accordingly." [§ 163(2)(b),(c)].

H. The aforesaid determinations and process leading to same including bid

specifications are violative of law and respondents' own regulations including but not

limited to 9 NYCRR Part 6209, and §6209.2 thereof governing Polling Place voting

system requirements, which mandates a full ballot display on a single surface [9 NYCRR

6209.2 (a)(1)]. Moreover, petitioner is upon information and belief the only entity to be

offering a voting machine that complies with the font size requirement of such

regulations [9 NYCRR 6209.2 (f)(1)(iii)].

I. The aforesaid determinations and process leading thereto, including bid

specifications were violative of State Administrative Procedure Act provisions for rule

making in that, among other things, respondents have sought to avoid compliance with

rule making procedures in connection with adopting voting machines mandated by

HAVA.

22. Accordingly, the aforesaid determinations of the respondents should be

annulled or modified so that petitioner's LibertyMark be approved and may be used in

the 2008 elections in New York State, and until an order is obtained herein to that effect,

respondents ought to be enjoined from taking any actions that would prejudice

petitioner's rights such as the release of an approved list of systems which omits the

LibertyMark.



WHEREFORE, petitioner demands judgment annulling or modifying the

aforesaid administrative determinations of respondents so that petitioner's voting

machine LibertyMark is contained on the approved list of Ballot Marking Devices that

may be used in 2008 elections in New York State, and that respondents be enjoined from

releasing a list of approved systems that does not contain petitioner's LibertyMark, and

directing the respondents to forward to the Office of State Comptroller a contract for

petitioner's LibertyMark in accordance with proper procedures, and directing respondents

to immediately distribute all petitioner's bid information to all County boards of elections

relevant to support the selection of their preferred Ballot Marking Device for use in the

2008 elections, together with such other relief the Court deems just and proper.

~
Dated: January)l(2008

L. MICHAEL MACKEY
FEENEY, CENTI & MACKEY
Attorneys for Petitioner
Office and P.O. Address
116 Great Oaks Blvd.
Albany, New York 12203
(518) 452-3710

and of counsel:

John L. Cordo
Cordo & Company, LLC
Office and P.O. Address
90 State Street, Suite 1507
Albany, New York 12207
(518) 445-2535
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.8TATEOFNEWYORK)
COUNTY OF ALBANY) 88.:

Robert F. WitkQ,· being duly sworn, states that deponent is the President of
Liberty Election Systems, LLC ,the petitioner herein, which is a Limited Liability
Company created under, and by virtue of the laws of the State of New York; that
deponent has read the foregoing and the same is true to the knowledge of the deponent
except as to the matters therein stated to be alleged on information and belief, and as to
those matters deponent believes it to be true.

Sworn~e !hi.28'"
~ 2008.

~otary Public

DANIEL J. CENTI
Notary Public. State of New York

No. 4713644
Qualified in Albany County~ 3D I'D

Commission Expires ......;+-+-



Civil Acrion No. 06-CV-0263
(GLS) .

".,"

, I

IN TIm UNtrIID'STATES DISTRICf COURT
FOR THE NORTIIERN OISTRrCT OF NEW YORK

UNITBD STATBS OF AMBRICA, )
)

plaJntiff, )
)

~ ,)
)

NBW YORK. STATE BOARD OF )
ELHCTIONS: PETBR S. K.OSINSKI )
and Sl"/.NLBYl- ZALBN, Co-Rxeeutiva )
DiteQton ofthe New York Stat$Board of )
Et~tll)ns. in their offiei.t ~aplWities~ and, }
STATR OF NBW YORK; )

)
Defendants. )

)

~PLEMENTALRJMEOJAL ORDER

On November 5, 2007. plaintiffUnited Stat~ filed 8 Motion to l!nforcethis Coutt'llune

2, 2006 Remedial Order, a1lesina defeJl.d-.I1J' oontinuing noncompliance wtlh tho Remedial

Doler and the Help Antcrioa Vote Act, 41 U.S.C. 15301 et seq. ("IIAVA" (Doeket # 134).

Following the defendantB' filing ofresponses to the United Stalest Motion (Doeket fIN IS I, lS3~

157), this Comt hel~ ahearing on December20, 2007 (Docket #/# 17S, 176), at ~hich arguments

of the partie. were hoard. Purs\umt to 1his Coun's dimctive at that bearing, 00 January 4, 2008,

the defendants filed With the Court amisod HAVA implementation plan (Docket 1# .179). On

Januat'y 11, 2008, the defendants tupplemented tId. plan (DOQket #180). On January 1~, 2008,

tbe United Stales responded toth~ submiBsiOllS oCthe defendants in a letter to the CO\Jrt a.oo.

submitted to tho Courts proposed Order. Tho Court now entet$ this Supplemental komodi~

Order, which, in conjunction :witb thi' Coort'. previous June 2, 2006 Remedial Order, is

. intended to dlroct the ttlnedial WUl100 otthit Utigation $.tl tbIl~.



, I
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1'biJ Court. havin~ carci\llly considered the filipgs of'thc parncs in tbJ.ama~, BOd'the

extensive arguments heard at the Dccexnber 20, 2001 hearing, finds II follows:

1) ThIs CQUrt agrees fully with the United States and finds OUlt the defePdMll; bllYe

failed substantiaUy to c;omply with the vonng systems tequirem.cnts ofthis Court's RemedIal

Oldor Wid 'thatNew Yode: :temaina iri nonccnnplianoe with th<l voting 8ystems requimnentB of

Section 301 orHAVA, 42 U.S.C. 15481;·

2) As tbis Courtmade clear at the December 20. 2007 bearing,~noomplianco with

'ffE..A is not an option for de~dan18 an~ ~ ilia~t that S~2aw and pro!illdme stands in.-.

conflict with full cOOlP1ianl:e wi1b. HAVA'. fedcntllaw mandates, such State law and proce~
.. '..

~ give way toM,eral\aw tem!.h'emenb..

3) This Court finds that the defendants' unlUX'.qltable Md continual delays in meethlg thel

voting systems requirements ofHAVA thaibecamo (lffi::ctivo 1anuary 1, 2006. baa made full

c:ompliancewith these HAVA requirem.~ in tinte for New York's February 2008 presidential

pretereo.ce pimary, and for tho Septem.bet 2008 filderallJrimaty electil)D and Ncw-ember 2008

fedc:ralgcneral election, lI.ot aurently poesible;

4) This Court finds, baaed on the fillt1p and .Jauments of1bi!: partlea and consistent with

1h~ January 4, 2008 $lbmis$ion ofdofendants (Docket #179). and. having considered relevant

submis8ions or!ppcus curll% that pamll compUltlOC with ItAVA's voting sY'tem«

requirements, itt the form ofbatl~t war1dDgdevi~J andior voting S)'Itews aeeessible to persons

with disabilities available for use in every polUJl8 pllCO in the State olN_ Yorlt durins the fall

2008 federal prb:aary and general elections. is possible and"must be accompJishe4;

~ Tbis Court findlJ, basedon the filings and IlI'gumMts ofthe{'des and consistent with

-2-
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the January4,2008 and lanWlly 11. 2008 8Ubmi$Si~ ofdefendants (DocJcet ##179, 180), and

havins considered. relevant submisslo.DS of~ curiae. that full compliance with HAVA'.·

voting s.ystems requirements, and the repllK:ement ofa1~ lever voting machines in the State of

New YOJ'K, must be accomplilJhed as 1000. as pouiblo bid in~ event later thaJt mtim, for use of

fully IIAVA-oompliant voting ayat~ durina the (all 2009 Stateprlmuyand genend eleotions.

Accordingly, it ts hereby ORDBRBD, ADJUDGED and DBCREJID that:

1. The United States Motionto Enforce is hereby GRANTED, IS eet forth beloW;

2, The ddelldanu' Plan B fur the deployment'ofballot JAIIlting devices aQCcuible to

person with disabilities in e1fAY polling ptaco in the State for uso in tho faU 20081~ pritnaty

and general elections, as set forth in the~' January 4,2008 filing wifu the Court and

accordina: to the specific timetable sot forth In&ltibit C to that flUng (Docket # 179), shall bEl

iroplClllented. in 1Wl by the Defendants;

3. The defendants' Plan A for the deployment offully HAVA-coropUant voting systems

throughout the Sta.te ofNew Yode. spcc1ficaUy including the n,placement ofan lcv~ voting

machines in the State, by the &ll ~009 Stateprimary arid general elections. as lIet forth In the

defendants' Januaty4 61m3, as revilIed bythe dClfendanta' J8IIUBty 11. 2008 flIiJJg and. according

10 the specific timetable set fortb in the January 11, 2008 filing (Pocket #180») shallbe

implemeoted in full by the Defendan~ subject to the following:

8.) CoDliBtentwith thUanuary 11. 2008 submission ofdofendanb(DQcket ##180),

the deCeindants shall clIrI'y out certification ofPlan A v()fjoa .systans c:onCUtt'ently witb,. , .

certification olPlan Bballot m.adhts <kMc:es;

b) It is the clear intent and Order (If this Court fhat) wbere posSible,'New Ymk

-3-
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coun1iea bel able to utilize. tor the ftlll 2008 federal eleetiODl. voting systems that are fully

compliantwith HAVA. Accordingly. consistent with dcfendams' Jaouary 11, 2008 submJssioo

(Dccket ##180). the defendaD1t shallmake all possible effbrts to provido for certification ofa Plan

Avoting S)'$teDl(s) in timo for use of8J,1Cb system(s) in tI10 taU 2008 federal primary and general

'0 clectiom by such counties ..wish to utilize fully HAVAreompUant voting ,S}Stmns in such

elections;

4.B~ on the fket Friday following thecntryarM. S\lpplernental Order. and

continuing thereafter em each subsequent friday until.funher order of this Court. the dcfeodanta

shall file with this Court, and ,ball submitby electronic mail to emmsel for the United States. a

detailed report concerning the previous week'. progress in b.nplcment;ing the terms ()f'thia

Court'. Ordea:

5. The defendants sball provide itnmbdiate notice. by fili.ng with this Court,. and by

electronic mail to ClOUDstl! for the United States. eoncenllng any deviation, AC) matter how

mIniJIIa1. fi"otn Plan A and/or Plan B aaofd~ bnplem.ented by this Court. includ.ing any

deviation from the ,pecl6a thnelines set forth by defendants Cor thOle 1!1a.ns. such notice to

Include the nat\l(e IlD.d C4U1e8 ofauch deviatlon, and the lnunedJat" m:p. the defendants propose

to 1ake to resolve the pos$ible delay caused by such deviation and ensure that such delay does not

recur in any part ofthe State of New York;

6.~J~ of1ho '!I'seoce in, Carryinll out this remedial prm:tSS. Accordin~ tlUs~

~ere wssibJe, will mab !ttielfavailable on short1Wtk:e by BDl parot, to deal with any ~lJejI _

tl!.a~may arise th~ tbnaten tlme1x C?11!pUllftce with theOrd~ ofthis Couif.

7, Unlesg superseded by:more gpecUic terms in this 0J:der, an provisions oftbill Court's

0,'

:.;



/)

Juno 2, 2006 Remedial Order are mcoIporated berein _d .ball be in effect untit fuithcr 0A'dcr of

1hil Court. ¥oreover, this Court'RtJJns judsdlgtjop, to 1alre 81Iy aacleJl etGer actions, inchtdina

@l!ceiflcaUy the app"intment ofa special DIlI8ter or other entity as DeIIII)' to~re *.bAt the ,

O~ng:a.ti()p5 impo~ "poP ~c dE:fend!!!!~ by8AVA III.lel'by thts Court's Omen; at! eatlied out,

~orthwl!!!- ..."

ENTBlUID thisJ {, day ofJBIlUBIY. 2008, at Albany. New Yo&'

~L~
UNrmD STATES DISTRICT JUDGE


